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SCOPE 

A study of the relationship between the principles 
of Self-Defense and Freedom of the Sea prior to and sub- 
sequent to the Second World War to determine whether these 
principles have undergone changes, and if so, how the 
changes affect their contemporary interaction. 
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Chapter I 



Introduction 



"No State is authorized to interfere 
with navigation of other States on 
the seas in times of peace except... 
in extraordinary cases of self-de- 
fense . " 



This excerpt from Judge Moore's dissent in the Lotus 
Case , IgeneraLly sets the theme for an examination of the 
interaction between the principles of self-defense and 
freedom of the sea. The importance of conducting such an 
examination has been best stated as follows: 



...all peoples can benefit most from 
a public order of the oceans which 
secures for all the highest possible 
degree of shared access to ocean re- 
sources and of shared competence over 
ocean activities and... that a public 
order adequate to such ends can only 
be established and maintained by 
people's effective recognition and 
understanding of their common interests, 
with continuous reassessment in the 
context of the development and change 
characteristic of the contemporary 
world. 2 



It can be appreciated that the communal use of the sea might 



lease of the S.S. Lotus, P.C.I.J., Ser . A., No. 10, at 
69 (1927). 

2McDougal and Burke, The Public Order of the Oceans x, 
(1962) . 
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bo the roost effective way in which it can be used for the 
benefit of all and further ; that communal use must bo governed 
by an order to promote effective use and prevent abuse. 

This order would hopefully define the rights of the users 
of the sea and those affected by such use and further, 
provide machinery for the settlement of disputes. Generally, 
this order or international law, would attempt to obviate 
the need for unilateral forceful settlement of claims. 

The principle of self-defense interplays with that 
of freedom of the seas in at least three ways : first, a 

particular use of the sea may include in its justification 
the right of self-defense; secondly, the protection of pre- 
viously justified use of the sea against interference; and, 
finally, the use of the sea to prevent interference with 
a right in no way connected with the sea. 

It is the aim of this paper to examine the relation- 
ship between self-defense and freedom of the sea prior to 
and subsequent to the second world war and to attempt to 
determine whether these principles have undergone changes 
and, if so, how those changes affect contemporary inter- 
action between the principles. 
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The format of the examination will include a separate 
consideration of the principles with a brief history of each 
followed by their application to a number of situations in 
which the United States has initiated defense programs 
that have caused interaction between a free use of the seas 
and self-defense. 



Chapter II 
Freedom of the Sea 



A. Meaning 

It is perhaps best to illustrate the meaning of the 
term "freedom of the seas" by considering the contemporary 
and least controversial norms peculiar to this principle. 
While considering these norms, there should be an awareness 
that all states, not merely those bordering on the sea, are 
concerned about the sea and how its use will affect their 
interest.^ This awareness hopefully will make it easier 
to appreciate the exigency of maintaining a freedom of use 
in, on and above the oceans of the world. 

(1) Those who make use of the sea, including the 
air above and the bed below, may do so for any reasonable 
purpose not expressly or impliedly prohibited by inter- 

31960 United Nations Yearbook 340-52, (1961). 
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national law, 4 for instance, sea and air navigation, fishing, 
laying of cables and naval maneuvers. The right to use the 
sea is thus tempered by reasonableness and the measure of 
reasonableness should be the effect of a given use or ex- 
clusion of use upon the common interest of the international 
community. 

(2) Each member of the international community may 
exercise exclusive jurisdiction on the high seas over vessels 
it authorizes to sail under its protection; however, customary 
international law recognizes a number of exceptions: hot 

pursuit, i.e. if a ship of state A violates the laws of 
state B while within *.vaters over which state B is recognized 
by the international community to exercise sovereign con- 
trol, state B may pursue the vessel of state A beyond these 
territorial waters into the high sea if this is so necessary 
to apprehend the vessel and pursuit is uninterrupted. It 
should here be noted that while the doctrine of hot pursuit 
is generally accepted in international law, that area of 
the sea over which a state may exorcise sovereign control 

4 Fur Seal Arbitration, 1 Int. Arb. 755, (1893); Schwarzen- 
berger, the Fundamental Principles of International Law, 1 
Recuel des Cours, 360, (1955). 
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